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JUDGMENT

[1]
The Appellant requests the reversal of a judgment rendered by the Superior Court, Criminal Division (Justice Gilles Hébert, District of Montreal, March 26, 1997) dismissing the appeal filed against the judgment rendered by the Court of Quebec, Criminal and Penal Division (Justice Gilles Pigeon, District of Montreal, May 1, 1996) finding the appellant guilty of three counts of illegal chiropractic practices;

[2]
Having studied the file, heard the parties and deliberated;

[3]
For the reasons given in the written opinion of Madam Justice Otis, filed herewith, with which Mssrs. Justices Forget and Proulx concur:

[4]
ALLOWS the appeal with costs;

[5]
SETS aside the judgment of the Superior Court; and

[6]
PROCEEDING to render the judgment which should have been rendered:

[7]
SETS aside the judgment of the Court of Quebec with costs; and

[8]
DECREETS the acquittal of the Appellant.
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Field of law: CRIMINAL (LAW)

Opinion of Justice Otis

[9]
The appellant requests the reversal of a judgment of the Superior Court, Criminal Division (Justice Gilles Hébert, District of Montreal, March 26, 1997) which dismissed the appeal filed against the judgment of the Court of Quebec, Penal and Criminal Division, (Justice Gilles Pigeon, District of Montreal, May 1, 1996) finding the appellant guilty of three counts of illegal chiropractic practices.

i – factual AND PROCEDURAL background

[10]
In 1987, the appellant was a member of the Corporation professionnelle des physiothérapeutes du Québec (now the Ordre des physiothérapeutes du Québec).  As such, he treated Christine Poirier and her spouse, Claude Pilon.

[11]
The latter, who used the alias Pierre Labelle, was a chiropractor and syndic for the Ordre des chiropraticiens du Québec, the respondent in this case.  The Order had instructed him to verify whether the appellant was illegally practising the profession of chiropractor.

[12]
This investigation, led by Claude Pilon, resulted in a statement of offence listing six counts related to the illegal practice of chiropractic. The respondent charged the appellant with having performed clinical examinations of the spinal column (three counts) and having performed acts intended to correct the spine (three counts).

[13]
After the trial, Justice Gilles Pigeon of the Court of Quebec, Penal and Criminal Division, acquitted the appellant of the three counts listed on the statement of offence and found him guilty of the three following offences:

2. On or about October 29, 1987, Mr. Philippe Thomas, in his Montreal office, practised the profession of chiropractor by performing acts (manipulation of the upper thoracic vertebrae) intended to correct the spinal column of Mr. Claude Pilon by using his hands, while not registered on the roll of the Ordre des chiropraticiens du Québec, thereby illegally practising the profession of chiropractor contrary to sections 13 and 14 of the Chiropractic Act (1977, R.S.Q., c. C-16) and rendering himself liable to the fines prescribed in section 188 of the Professional Code (1977, R.S.Q. c. C-26).

4. On or about November 5, 1987, Mr. Philippe Thomas, in his Montreal office, practised the profession of chiropractor by performing acts (manipulation of the upper thoracic vertebrae) intended to correct the spinal column of Mr. Claude Pilon by using his hands, while not registered on the roll of the Ordre des chiropraticiens du Québec, thereby illegally practising the profession of chiropractor contrary to sections 13 and 14 of the Chiropractic Act (1977, R.S.Q., c. C-16) and rendering himself liable to the fines prescribed in section 188 of the Professional Code (1977, R.S.Q. c. C-26).

6. On or about November 10, 1987, Mr. Philippe Thomas, in his Montreal office, practised the profession of chiropractor by performing acts (manipulation of the upper thoracic vertebrae) intended to correct the spinal column of Ms. Christine Poirier, while not registered on the roll of the Ordre des chiropraticiens du Québec, thereby illegally practising the profession of chiropractor contrary to sections 13 and 14 of the Chiropractic Act (1977, R.S.Q., c. C-16) and rendering himself liable to the fines prescribed in section 188 of the Professional Code (1977, R.S.Q. c. C-26).

[14]
The appellant appealed the judgment finding him guilty.  Said appeal was dismissed by a Superior Court Justice on March 26, 1997.

[15]
On April 25, 1997, a Justice of the Court granted leave to appeal before the Court of Appeal.

* * *

[16]
The facts outlined in this case are not – for the basic purposes of this analysis – truly contested.  Only the interpretation thereof deserves careful judicial examination in light of the wording of legislation governing professions.

[17]
The respondent, as complaining party, first based its burden of proof beyond all reasonable doubt on the testimony of Claude Pilon and Christine Poirier. In its defence, the appellant testified and also called two expert witnesses in the science and practice of physiotherapy, Dr. Erland A. Pettman and Ms. Elaine Maheu.  Afterwards, the respondent’s application to adduce evidence in rebuttal was allowed by the trial judge despite the appellant’s objection. It was within this context that the complaining party called forth the witness Claude Gélinas.

[18]
It would be fitting to cite the Court of Québec Judge’s analysis of the evidence regarding one of the treatment sessions to better understand the dynamic process of both professions with respect to the concept of manual therapy: 

Decision dated May 1, 1996

i)  Re: October 29, 1987

[TRANSLATION]
The first witness for the complaining party is Dr. Claude Pilon, a chiropractor since 1980.  In October 1987, he was a syndic for the Ordre des chiropraticiens du Québec.  Upon request by Dr. Yves Roy, Secretary-Treasurer of the Order, he went, as an investigator without special remuneration, to the offices of the defendant to see whether the latter performed corrections and manipulations of the spinal column. Claiming to be a patient and using the alias Labelle, he told the defendant that he was experiencing pain in the middle of his back, approximately at the level of his shoulderblades.  Upon request by Mr. Thomas, he removed his vest and shirt and sat on a table.  Mr. Thomas placed himself behind Dr. Pilon, put one hand on his shoulder, asked the patient to bend a little, then palpated his back along the spinal column around the thoracic region with his fingers.  During this examination, Mr. Thomas spoke of displaced vertebrae, or joints, of the articulations along the spinal column.  Afterwards, Mr. Thomas asked him to lie down on the table, applied oil, and performed an ultra sound for three to four minutes.  Mr. Thomas then asked Mr. Pilon to sit up, palpated his back once more and asked if it hurt.  Dr. Pilon answered yes. Lying on his back, Dr. Pilon crossed his arms, upon request by Mr. Thomas.  Mr. Thomas placed his right hand on the patient’s back, his left hand on his arms and, to use his words, applied “a little torsion to the upper body”, also described, and I’m still using his words, as “a manipulation of the spinal column”.  Afterwards, Mr. Thomas asked him to lie down on his back again, made him sit up a little, put his hand or fist on his back again and, in his words, made “another correction to the spinal column”.  By “correction of the vertebrae”, Dr. Pilon means, chiropractically speaking, to create tension and use a thrusting motion.  Mr. Thomas did the same thing twice, once while Dr. Pilon was rotated, once while he was completely straight.   On one of these occasions, he asked Dr. Pilon to draw his legs up to his stomach.  Afterwards, upon request by Mr. Thomas, the witness stood up and crossed his arms.  Mr. Thomas, standing behind Dr. Pilon, took him by the arms and pulled back with an abrupt motion.  The defendant then palpated the back yet again, made the patient stretch out on his stomach, and performed a type of massage with his hands.  Dr. Pilon asked what was wrong, to which Dr. Thomas repeated that Mr. Pilon had some vertebrae or small joints of the spinal column which were displaced and that he, Mr. Thomas, would have to correct them.  Mr. Thomas showed him a plastic spinal column, explaining that it was the small joints of the spinal column, in back.  Dr. Pilon understood that he was speaking of the articular facets.  Mr. Thomas spoke of small displaced joints and articulations along the spinal column.  He spoke of blocked vertebrae.  Afterwards, Mr. Thomas asked him to come back the following week, when he would perform, and I quote, “manipulations of the vertebrae”.  At the end of this meeting, they spoke of Dr. Pilon’s wife who was suffering from headaches.  Both agreed that she could attend the following treatment. The afternoon following this morning visit, Dr. Pilon drafted a summary of what had happened to be presented to the administrative committee of the Order. (D-3).

In his defence, Mr. Thomas testified that he first started with a visual examination, after which he asked a few questions to establish a case history.  Afterwards, while Dr. Pilon was sitting, he palpated the dorsal muscles to assess the mobility of the various segments of the  thoracic region by placing his fingers on either side of the spinal column, while the patient moved his head and the top of his back. He detected a restriction of movement between the various articulations, between the ribs and vertebrae.  He then visually examined the skin.  He checked the muscular tension by applying pressure with his thumb.  The purpose of the examination was to determine the causes of the problem, to establish a course of treatment and to rule out any contraindication.  He diagnosed dorsalgia due to posture.  This was a therapeutic diagnosis which must be done before treatment.  According to him, a therapeutic diagnosis deals with the musculo-skeletal system, i.e. to specify the origin of a musculo-skeletal problem, as opposed to a medical diagnosis which is far broader and deals with different medical problems.  He acknowledges that a doctor, due to his training and the use of different instruments, can perform a more complete diagnosis which can detect pathologies that might escape a physiotherapeutic diagnosis.  Afterwards, he performed an ultra sound for five minutes in the left region of the back.  As the person was then on his stomach, he palpated once again with his thumbs to see if the tension had changed.  He then performed a manipulation which flexed the left sixth to ninth dorsals.  To do so, the person must be lying down with his arms crossed.  Placing his hand under the thorax, Mr. Thomas used his left hand to increase the dorsal flexion while supporting the neck and, at such time, manipulated the sixth to ninth dorsals.  The purpose of this manipulation was to obtain maximum mobility in this area.  To illustrate his action, he filed an excerpt from “Common Vertebral Joint Problems” as Exhibit D‑10, although such excerpt shows a slightly different positioning of the patient’s arms.  Finally, he massaged the back deeply.  All of these actions, or the treatment as a whole, do not seek to correct the skeletal structure by means of a “trust” [sic], but to obtain the maximum functional performance of the patient by ensuring a better mobility between the articulations.  To Dr. Thomas, this physiotherapeutic treatment is routine.  As for the issue of the second treatment, he denies ever having told Mr. Pilon to return for further manipulations.

[19]
What the witness for the complaining party, Claude Pilon, identifies as “[TRANSLATION] manipulation of the spinal cord, correction of the vertebrae, application of tension, thrust, abrupt backward motion” falls, in other words, within a larger dynamic process which includes, according to the testimony of the appellant, visually examining the skin, palpating by applying pressure to the muscles, using the ultra sound technique, applying deep massage, promoting muscular relaxation, manipulating by flexing, performing cranial manipulation (technique derived from American cranial osteopathy), demonstrating spinal column stretches for the purposes of self-treatment, applying pressure to reflex points, performing visual tests, etc.

[20]
The Judge of the Court of Quebec never questioned the credibility of the appellant, nor the pertinence and value of the expert evidence presented by the defence.

ii – RELEVANT LEGISLATION

Chiropractic Act, R.S.Q., c. C-16:

6.  Every act the object of which is to make corrections of the spinal column, pelvic bones or other joints of the human body, by use of the hands, constitutes the practice of chiropractic.

7.  A chiropractor may determine by clinical and radiological examination of the spinal column, pelvic bones and other joints of the human body, the chiropractic treatment indicated.

However, a chiropractor shall not make radiological examinations unless he holds a radiology permit issued in accordance with section 187 of the Professional Code.

13. Subject to the rights and privileges expressly granted by law to other professionals, no person may perform any of the acts described in sections 6 and 7 unless he is a chiropractor.

14.  Every person who contravenes section 13 is liable, for each offence, to the penalties provided in section 188 of the Professional Code.

  Professional Code, R.S.Q., c. C-26:

26.  The members of an order shall not be granted the exclusive right to practise a profession except by an act; that right must not be granted except in cases where the acts done by these persons are of such a nature and the freedom to act they have by reason of the nature of their ordinary working conditions are such that for the protection of the public they cannot be done by persons not having the training and qualifications required to be members of the order.

32.  No person shall claim in any manner to be […] a chiropractor […] or use one of the above titles or any other title or abbreviation which may lead to the belief that he is one, or initials, which may led to the belief that he is one, or engage in a professional activity reserved to the members of a professional order, claim to have the right to do so or act in such a way as to lead to the belief that he is authorized to do so, unless he holds a valid, appropriate permit and is entered on the roll of the order empowered to issue the permit, unless it is allowed by law.

37.  Every member of one of the following professional orders may engage in the following professional activities in addition to those otherwise allowed him by law:

(n)
The Corporation professionnelle des physiothérapeutes du Québec [sic]: do any therapeutic act the object of which is to obtain the maximum functional performance of a person through physical exercise, manual therapy or the use of physical means such as electrotherapy or hydrotherapy.

38.  Nothing in this division shall be interpreted has giving to members of an order to which it applies the exclusive right to engage in the activities described in section 37 or in the letters patents constituting such order.

188.  Every person who contravenes a provision of this Code or the Act or letters patent constituting an order is guilty of an offence and is liable to a fine of not less than $200 nor more than $2 000 [sic].

 iii –PREVIOUS JUDGMENTS

A. Judgment of the Court of Quebec
[21]
The reasoning followed by the Quebec Court Judge to find the appellant guilty of the proscribed offences is as follows:

[TRANSLATION]
The issue now is to determine whether the evidence establishes, beyond a reasonable doubt, that the acts performed represent acts the object of which is to make corrections of the spinal column.  The term “correction” is not defined in the Act.  The Le Petit Robert dictionary defines the term as follows: “Action de changer en mieux, de ramener à la règle” (the action of changing for the better, of resetting).  Neither is the expression “spinal column” defined in the Act.  The Petit Robert defines “spinal column” as “Tige osseuse articulée qui soutient l’ensemble du squelette des vertébrés” (articulated skeletal stem upholding the entire skeleton of vertebrates).  According to the Nouveau Larousse Médical, “la colonne vertébrale est constituée par une série de pièces osseuses ou vertèbres, réunies entre elles par des disques intervertébraux qui sont des ligaments unissant deux vertèbres” (the spinal column is made up of a series of skeletal elements or vertebrae connected to each other by intervertebral disks which are ligaments connecting two vertebrae).

(i)  Re: October 29 and November 5, 1987, with respect to Dr. Pilon.

 […]

Mr. Thomas acknowledges having performed a manipulation by flexing the dorsals on October 29, 1987.  He acknowledges having done same during the November 5 treatment.  He acknowledges that, while performing a manipulation including “trust” [sic] in order to relax the muscles, there was certainly a repercussion on the articulations and spinal column.  When deciding upon a treatment, his goal, aim and intent is to promote the well-being of the patient.  He acknowledges having performed the manipulations in order to ease the muscles.  He did so knowingly and voluntarily.

[…]

Not all of the acts performed by Mr. Thomas during these treatments are restricted to chiropractors.  For example, palpating muscles, massaging, performing ultra sound treatments do not constitute acts which are restricted to chiropractors.  But other procedures, more specifically manipulations using “trust” [sic], were, all intentions of Mr. Thomas set aside, in fact designed to improve and realign the articulated skeletal stem which includes, amongst other things, vertebrae, disks, ligaments, and articular facets.  I therefore conclude that the object of such acts was to make corrections to the spinal column.

(ii) Re: November 10, 1987, with respect to Ms. Poirier

The same reasoning applies to the case of Ms. Poirier for the treatment dated November 10, 1987 […].

B. Judgment of the Superior Court
[22]
The argument upon which the Superior Court Justice based his dismissal of the appeal is as follows:

[TRANSLATION]
The issue brought before the trial judge was not to determine whether physiotherapists are prohibited from practising any manual therapy, nor to establish a list of therapies which physiotherapists or  chiropractors are authorized to practice.  The trial judge was essentially required to answer the following questions: was the object of the acts performed by the appellant to make corrections of the spinal column and, if so, were such acts reserved exclusively to chiropractors, and has the evidence of the alleged facts been established beyond a reasonable doubt?

The trial judge, upon careful and detailed review of the facts submitted into evidence, ruled on these issues and the court finds no error in law or misinterpretation thereof.

iv. – matters at issue

[23]
1.
Did the Superior Court Justice – as well as the Court of Québec Judge – commit an error in law when characterizing the offences of which the appellant stands accused as strict liability offences, rather than requiring proof of “mens rea”?

2. Did the Superior Court Justice – as well as the Court of Québec Judge – commit an error in law when ruling that, pursuant to paragraph (n) of section 37 of the Professional Code, the appellant was not entitled to the rights and privileges carved out in section 13 of the Chiropractic Act?

3. Did the Superior Court Justice commit an error when he upheld the judgment rendered by the Court of Quebec Judge authorizing the respondent to adduce evidence in rebuttal?  

v. – analysis

A – 
Did the Superior Court Justice – as well as the Court of Québec Judge – commit an error in law when characterizing the offences of which the appellant stands accused as strict liability offences, rather than requiring proof of “mens rea”?

[24]
The appellant is essentially claiming that the expression “the object of which”, as appears in section 6 of the Chiropractic Act, refers to criminal intent, and, therefore, that the judges who rendered the previous judgments erred by confusing the object of the act performed with its effect.

[25]
In this respect, the Court of Quebec Judge opined as follows:

[TRANSLATION]
As a result, none of the terms mentioned in Sault Ste-Marie, nor any other term to that effect, can be found in the provision creating the offence of illegal practice of chiropractic.  When the legislator uses the phrase “every act the object of which is to make corrections of the spinal column etc…”, he means any act the object of which is, de facto, in and of itself, objectively, “per se”, to make corrections to the spinal column, regardless of the results or effects of said act and irrespective of the intent or purpose of the person performing it.  The intent to commit an act which constitutes an offence should not be confused with the intent with which an act constituting an offence is performed.  I therefore conclude that the illegal practice of chiropractic is a strict liability offence.

[26]
This matter was decided upon by our Court after the previous judgments had been rendered.  Indeed, in Lavoie v. Ordre des chiropraticiens du Québec, [1998] R.J.Q. 1702 (C.A.), the Court had to decide on the nature of the list of prohibited acts set out in section 6 of the Chiropractic Act.  After having defined the three types of offences laid down by the Supreme Court in R. v. Sault Ste‑Marie, [1978] 2 S.C.R. 1299, namely offences which require proof of “mens rea”, strict liability offences and absolute liability offences, the Court stated as follows:

[TRANSLATION]
Offences which are criminal in the true sense of the word fall in the first category whereas, generally, public welfare offences belong to the second category. Absolute liability offences are those in respect of which legislators clearly stipulate that mere proof of the commission of a proscribed act gives rise to a finding of guilt;

[…]

The Court wholeheartedly agrees with the analysis of the phrase “every act the object of which” used in section 6 of the Chiropractic Act, as made by Justice Pigeon of a Court of Quebec in Ordre des chiropraticiens du Québec v. Thomas (500‑27‑006902‑888, Court of Quebec, Criminal and Penal Division, District of Montreal, May 1, 1996. Judgment affirmed on appeal by the Superior Court, District of Montreal, 500‑36‑000653‑967, March 26, 1997, by Justice Gilles Hébert) (pp. 1704-1705).

[27]
Consequently, the Court concluded that the prohibited acts set forth in section 6 of the Chiropractic Act are strict liability offences not requiring proof of mens rea.  I believe that this determination is well-founded in law and should be applied to the case in question.

B – Did the Superior Court Justice – as well as the Court of Québec Judge –commit an error in law when ruling that, pursuant to paragraph (n) of section 37 of the Professional Code, the appellant was not entitled to the rights and privileges carved out in section 13 of the Chiropractic Act?

[28]
Were we to follow the reasoning briefly set forth in the previous judgments, the rights and privileges carved out in section 13 of the Chiropractic Act would only apply where the law explicitly granted physiotherapists the right to carry out any act the object of which is to make corrections of the spinal column.  However, the list of permitted acts set out in paragraph 37(n) of the Professional Code would not include therapeutic acts described in section 6 of the Chiropractic Act.  With all due respect, I believe that this interpretation cannot be upheld.  Allow me to explain.

[29]
Section 13 of the Chiropractic Act provides that:

Subject to the rights and privileges expressly granted by law to other professionals, no person may perform any of the acts described in sections 6 and 7 unless he is a chiropractor. (My emphasis)

[30]
However, the Professional Code expressly grants such rights and privileges to physiotherapists in paragraph 37(n), which stipulates that:

37.  Every member of one of the following professional orders may engage in the following professional activities in addition to those otherwise allowed him by law.

(n)  The Corporation professionnelle des physiothérapeutes du Québec [sic]: do any therapeutic act the object of which is to obtain the maximum functional performance of a person through physical exercises, manual therapy or the use of physical means such as electrotherapy or hydrotherapy.

(My emphasis)

[31]
Firstly, it seems obvious in light of the body of, and interpretations found in, case law that paragraph 37(n) of the Professional Code describes rights and privileges which, depending upon the circumstances, might represent an exception to the proscribed acts stated in section 13 of the Chiropractic Act.

[32]
In Pauze v. Gauvin, ([1954] S.C.R. 15), Justice Taschereau states on page 18 that:

[TRANSLATION]
The statutes creating such legally sanctioned, controlled‑access professional monopolies that protect chartered members who meet determined conditions against all competition must, however, be strictly enforced.  Anything which is not clearly prohibited may be done with impunity by any person who is not a member of such closed associations.

[33]
As a result, a statute which grants exclusive authority to a professional order must be strictly interpreted, in keeping with the protection of the public, obviously (section 26 of the Professional Code).  I would also add that such prohibition from acting should be enforced in an even more discriminating fashion when dealing with a member of another professional order practising in a related field.  The similarities between the professions of chiropractor and physiotherapist can be traced back to their former affiliation; note that in 1973 (time at which the Chiropractic Act was enacted) the group of expert consultants in charge of preparing the chiropractic exam given by the Professions Board included a physiotherapist (D-57, Premier rapport d’activités, 1973-74, Quebec Professions Board).

[34]
In Ordre des comptables agréés du Québec v. Gilles Goulet (C.A.Q., 200-10-000023-781, November 19, 1979) affirmed by the Supreme Court [1981] 1 S.C.R. 295, Judge Paré, with whose opinion Justice Montgomery concurred, Ad Hoc Judge Côté, dissenting, wrote on pages 1 and 2:

[TRANSLATION]
I am rather inclined to find in paragraph 37(b) of the Professional Code an authorization in favour of the members of the Corporation professionnelle des comptables généraux licenciés du Québec to provide bookkeeping in respect of industrial and commercial accounting records otherwise reserved to chartered accountants pursuant to section 24 of the Act respecting such profession.

Indeed, section 24 grants chartered accountants the exclusive practice of public accounting “subject to rights and privileges granted by law to other professionals”, which undoubtedly refers to paragraph 37(b) of the Professional Code.

[35]
In Corporation professionnelle des médecins du Québec v. Larivière, ([1984] C.A. 365), Justice Beauregard specified on page 368:

[TRANSLATION]
However, section 43 of the Act, which creates the offence, implicitly provides that certain medical acts may be carried out by other persons.  Therefore we read:

Subject to the rights and privileges expressly granted by law to other professionals, no person may perform any of the acts described in section 29, unless he is a physician.

For example, there are medical acts which are performed by optometrists, chiropractors, podiatrists and nurses, all professions that are practised exclusively.  There are also medical acts which may be performed by other persons, whose profession is not exclusive, but reserved.

[36]
In the article entitled “La réforme des professions au Québec” ((1974) 34 R. du B. 140), authors Louis Borgeat and René Dussault, the latter of whom was then acting as president of the Quebec Professions Board, defined the boundaries of exclusive professional fields as follows:

[TRANSLATION]
The criterion allowing one to determine cases where incorporation entails the granting of an exclusive field of practice rather than merely attributing to it the title of reserved, is defined as follows in section 26 of the Professional Code:

[…]

It is easy to see that the determining factor for incorporation with exclusive right to practice is not the level of training required for the practice of such profession; when looking, for example, at all of the professional corporations in the health sector, we realize that, of the professions requiring approximately the same level of education, all are not granted the exclusive right to practice.
[…]

Creating a group of persons endowed with the exclusive right to practice must, however, be limited only to those cases where the protection of the public necessarily requires that any act be exclusively reserved to those persons who are members of such group.  Too strict a delineation between such exclusive fields of practice may result in a compartmentalization of complementary sectors between which close cooperation is required.  Moreover, such a situation often triggers conflict between professionals, slows the technical progression of such professions and, ultimately, does nothing to promote the adequate provision of services to the public.  Consequently, wherever possible, the Professions Board shall recommend that the government grant a reserved title rather than a practice monopoly.  While a reserved title keeps open that field of professional activity in respect of which it is granted, it nonetheless represents for the public, individual or body corporate, a presumption that holders of the title possess sufficient training, are required to comply with a code of ethics and undergo regular professional inspection.  (pages 147 et seq.)

(My emphasis)

[37]
Let us now return to the case at hand.  The decision–making approach of the Court of Quebec Judge – affirmed in its entirety by the Superior Court Justice – first consisted of an exhaustive summary of the evidence presented with respect to the treatment given by the appellant on October 29 and November 5 and 10, 1987.  Afterwards, under the heading “Decision”, the judge – for all intents and purposes – found the appellant guilty of three counts, acquitting him of the three others.  In so doing, he only took into consideration section 6 of the Chiropractic Act.  He defined the words “correction” and “spinal column” in literal fashion, relying – exclusively – on the Petit Robert dictionary and the Larousse Médical (medical dictionary) while entirely ignoring the recorded evidence and expert evidence submitted to him.

[38]
At the end of his long judgment, the trial judge very summarily disposed of the one, true defence open to the appellant under the heading “A Final Matter”.  Without specifically referring to the evidence filed by the parties, the Judge, who had already declared during the trial that “… I am not required to define the scope of authority of any profession whatsoever”, concluded that the right to practice manual therapy set out in paragraph 37(n) of the Professional Code was not “a right or privilege expressly granted to physiotherapists that would authorize them to lay claim to the exception set out in section 13 of the Act”.

[39]
A trial judge is free to choose any instrument of interpretation he deems suitable and to set aside, should he deem appropriate, any irrelevant or unreliable expert evidence.  However, in this case, the judge is not setting aside expert evidence because it is irrelevant, nor do his remarks alter the reliability thereof.  He ignores it outright.  When interpreting medical terms, he refers to the ordinary meaning of the words without explaining why he does not use those proposed by the experts based on documentary evidence.  In Regina ex rel. Doughty v. Manuel, (38 O.R. (2d)), the Ontario Court of Appeal, speaking through Mr. Justice Blair, recalled the following rule:

[…] Words in a statute are presumed to be used in their popular sense and expert evidence is inadmissible to explain the meaning of ordinary terms:  Phipson on Evidence, 12th ed. (1976), p. 501, para. 1231.  A different rule applies where the words refer to particular businesses or professions.  In such cases Maxwell on the Interpretation of Statutes, 12th ed. (1969), states at p. 84 “words are presumed to be used with the particular meaning with which they are used and understood in the business in question”.  The classic statement of this principle was made by Lord Esher in Unwin v. Hanson, [1891] 2 Q.B. 115 at 199:

If the Act is directed to dealing with matters affecting everybody generally, the words used have the meaning attached to them in the common and ordinary use of language.  If the Act is one passed with reference to a particular trade, business, or transaction, and words are used which everybody conversant with that trade, business, or transaction, knows and understands to have a particular meaning in it, then the words are to be construed as having that particular meaning, though it may differ from the common or ordinary meaning of the words.

[40]
In fact, the appellant’s defence was essentially based on a denial of any actus reus by recognizing a legislative prerogative justifying the use of manual therapy within the limits of the object granted thereto by the Act.

[41]
Therefore, first of all, I believe that the appellant could have benefited from the rights and privileges carved out in section 13 of the Chiropractic Act and in paragraph 37(n) of the Professional Code.  Consequently, once the applicability of this qualification is recognized, it is fitting that manual therapy first be defined, then its scope of application determined within the context of the list of prohibited acts set out in section 6 of the Chiropractic Act.

[42]
Manual therapy is one of the professional activities open to physiotherapists “the object of which is to obtain the maximum functional performance of a person…” (paragraph 37(n) of the Professional Code).

[43]
The appellant is a physiotherapist and acupuncturist.  He also has postgraduate training in osteopathy and manual therapy.  He is a member of the Canadian Physiotherapy Association and of the Ordre professionnel des physiothérapeutes du Québec.  He has also lectured on manual therapy (Mobilization: Lumbar Region and Lower Dorsal) at the Université de Montréal and has given courses on manual therapy at the Université Laval and the the Université de Sherbrooke.  He also taught manual therapy in various hospitals.  He has been practising his profession as physiotherapist in a physiotherapy clinic which he founded 25 years ago.  The appellant defines manual therapy as follows:

[TRANSLATION]  Manual therapy consists of massage, various kinds of massages, mobilizations and manipulations.  Such manipulations can either be passive, requiring no intervention on the part of the patient, or they can be active or passive, requiring that the patient contract a muscle, for example (volume VI, page 1307).

[44]
The expert witness, Élaine witness, Maheu, a physiotherapist, has a postgraduate degree in advanced manual therapy and is the chief national examiner for postgraduate manual therapy examinations organized by the Orthopaedic Branch of the Canadian Physiotherapy Association.  She has lectured at McGill University and regularly teaches manual therapy in France and Switzerland. During her testimony for the defence, she explained that physiotherapists can receive further training in manual therapy after having obtained their university degree. Such postgraduate studies can extend over several years (training and apprenticeship).  Élaine Maheu explained that there are various levels of mobilization depending on the range of the movement.  Mobilization which includes “thrust” is, in fact, a level 5 manipulation practised by physiotherapists performing manual therapy.  She explains:

[TRANSLATION] 

Q.
[…] How would you describe the difference between mobilization and manipulation and what is it?

A. […]  When speaking of articular mobilization, mobilization is done within a range which we call physiological range of movement. […] In this physiological movement, we can move the limb in different ranges, and I can choose to make a small movement at the beginning or a complete one at the end.  And these movements are graded, what we call mobilization grades, grade 1; grade 2, which extends a little further into the range; grades 3 and 4, depending on where we are with respect to resistance felt in the tissues. […] There are four grades of mobilization in this physiological range.  When the end of the physiological range is reached, there remains a passive articular leeway which allows us, at the end of the range, to make a quick little movement which we describe as a “thrust”, allowing us to go a little bit further into the range.  This is what we describe when there is a “thrust” component in the resistance of a movement, which we describe as being a grade 5 manipulation. (Volume VII, 1493‑1494)

[45]
When called upon to comment on the experience and qualification of the appellant with respect to vertebral manipulation, Élaine Maheu said:

[TRANSLATION]

[…] This is a person who constantly seeks to perfect himself by obtaining other… other diplomas, in osteopathy and acupuncture, amongst other things.  And even then, this is a person who has always worked in the field of manipulation.  Therefore, I would definitely qualify someone who has more than… or nearly, 20 years of practice in manipulation as someone who has far more to offer his patients than the average physiotherapist.  And given his professional development and what not, and what with the breadth of his knowledge, this is a person who, I believe, is very qualified.  But as chief examiner, I cannot directly judge his… his acts, I have not seen him, if that is what you are asking me, but in light of his curriculum vitae, yes, I can say that this is a person who, even so… seems to me to be very competent. (Vol. 8, 1643-1644)

[46]
Expert Erland A. Pettman is a physiotherapist and national examiner for postgraduate manual therapy examinations organized by the Orthopaedic Branch of the Canadian Physiotherapy Association.  He founded the North American Institute of Orthopaedic Manual Therapy.  He teaches at the Simon Fraser University.  The witness explained the differences between a physiotherapist’s objective when performing a manipulation and that of a chiropractor when performing the same act. He explains:

A.
Vertebral manipulation, the chiropractor will use manipulation to correct this bony displacement, whereas a physiotherapist will use manipulation in an attempt to regain motion or be part of the treatment that will regain motion, by loosening the joint or its surrounding soft tissues.  And we realize that movement occurs at a joint, so manipulation is directed to the joint, not the bone, to the joint or the soft tissues that control it.

Q.
And what is the object of a vertebral manipulation in light of the science and practice of physiotherapy, Mr. Pettman?

A.
Well, we recognize that movement is necessary for optimal function, and so we would attempt to gain optimal function by regaining as much movement as we can, and by giving that patient more movement in a particular area, this would tend to help them gain maximal function, maximal function potential.

[…]

Q.
And again, with respect to the evidence that you have heard, how would you qualify the vertebral manipulation performed by Mr. Thomas on Mr. Pilon and madam [sic] Poirier, in light of the science and practice of physiotherapy?

A.
From the testimony of Mr. Thomas, the two (2) manipulations that he performed on Mr. Pilon’s thorax, and the (inaudible) occipital manipulation he performed on Mrs. Poirier, and manipulation of Mrs. Poirier’s first rib, are all described as typical physiotherapy manipulations, and I would consider them physiotherapy.

Q.
And what is the object of these manipulations?

A.
In each case, Mr. Thomas has indicated that the purpose, the objective of the manipulation was to regain movement, and thereby regain optimum function.  Again, this is the objective of a physiotherapy treatment.

Q.
You have mentioned also the third element of difference that you noticed as being follow‑up.  Would you please explain to the Court, again in light of the science of physiotherapy, what are these elements that you noticed, Mr. Pettman?

A.
The chiropractor tends to, requires the patient to return on follow‑up visits in an attempt to maintain their status, their muscular skeletal status whereas the, and in a preventive manner, whereas the physiotherapist, the manual therapist, will try as quickly as possible to make the patient independent.  And this will be helped by giving them things to do it [sic] home, so they require less treatment, such as exercises, heat or ice, and instructing the patient in massage techniques and so on.  So we try to make them as independent as possible and so that they can require as few treatments as is necessary.

Q.
With respect to what you’ve heard from the evidence, Mr. Pettman, how would you qualify what Mr. Thomas has done in that regard to Mr. Pilon and madam [sic] Poirier?

A.
Well, by giving exercises, stretching exercises, postural exercises, stretching and auto-massage, getting Mrs. Poirier or helping Mrs. Poirier, showing her how to massage Mr. Pilon to relax his muscles, these are all attempts to make the patient as independent and get their treatment self‑directed so that they can continue it without further help from us.  This is physiotherapy, this is our objective.  (Vol. 9, 1738-1740.)

[47]
Then, the two experts acknowledged that the treatment performed by the appellant incorporated manual therapy acts, namely massages, mobilizations and manipulations, the object of which was to obtain the maximum functional performance of the persons treated.  Élaine Maheu specifies:

[TRANSLATION]
What he did, and the treatment methods he used, can be found in section (n)… 37(n).  Therefore, we find in this case that he has performed therapeutic acts the goal of which was to obtain the maximum functional performance of a person through physical exercises, this would apply to Mr. Pilon, due to the manual therapy, illustrated by the massages, mobilizations of the joints or soft tissues, and by the manipulation and use of physical means where here, in the case of Mr. Pilon, he used electrotherapy.  Therefore, all of the methods he used with these two patients fall within the description of any therapeutic act which a physiotherapist is entitled to do.

Q. [...] How would you qualify these principles [...] of the science and practice of physiotherapy on a geographical level?

A. The science of physiotherapy is the same everywhere.  Physiotherapists can be found the world over who practice manual therapy that can be described, as I have done earlier, with its components. (Vol. VII, 1499-1500)

[48]
The evidence in rebuttal submitted by the respondent – presuming it is legally admissible – does not contradict the basic arguments of the defence, to the effect that the acts performed by the appellant constitute manual therapy, the object of which is to obtain maximum functional performance of the persons treated.

[49]
What the previous judgments essentially fail to take into account is the legally authorized professional coexistence of two therapeutic approaches with manifestly different objectives, the activities of which may sometimes overlap, but ultimately serve different goals.  Élaine Maheu identifies, clearly enough, the difference between these two professional fields:

[TRANSLATION]
As I understand it and have read, a chiropractor, whose examination is strongly based on palpation and radiological examinations, looks for displacements, misalignments of a vertebra, as opposed to the other, and the goal of his manipulation is to correct such deviation of a vertebra, such displacement, misalignment.  As physiotherapists, we do not focus on the aspect of whether a vertebra is turned one way or the other. [...] We do not dwell on such tiny deviations or displacements of the vertebrae, we check the mobility and functional performance of the patient.  Therefore, we will evaluate mobility, if there is any loss thereof, and if we deem upon examination that a manipulation should be performed, we do so with a view to regaining mobility.  Afterwards, we re-examine the patient’s mobility and functional movements while checking to see if the patient is experiencing less symptoms or also if there is less muscular tension around that joint.  This, therefore, is what we assess.  As a result, we have not made any correction to the alignment of the vertebrae and if we have corrected same, we never even took this into consideration, as it is not part of what we are trying to change, mobility… more mobility means less symptoms, better muscular balance around the joint and, at that time, we restore the maximum functional performance of the patient.  And this is what we are striving for, that the patient become more functional.

(My emphasis)

[50]
Professor Pettman also testified as to the dynamic function of physiotherapy:

Traditionally, in chiropractic, in assessment, large use of X-rays in the assessment of the patient and palpation especially of bones, to identify any misalignment, and the term used is a subluxation in many of the text [sic].  In physiotherapy, physiotherapy has always, manual therapy has always looked for motion disfunctions [sic] as their limited range of motion is an excessive range of motion which we call an instability, is the movement to a motion weak, is uncoordinated, but it always focuses on the motion and not misalignment.
[51]
In his judgment, under the heading “Decision”, the trial judge recognized moreover that the appellant had made “[TRANSLATION] … a manipulation including “thrust” with a view to relaxing the muscles, and there certainly are repercussions on the joints and spinal column.  When deciding upon a treatment, his goal, objective, and intent, is to promote the well-being of the patient.  He acknowledges having made manipulations so has to relieve the muscles…” .

[52]
The Court of Quebec Judge neither disregarded the appellant’s testimony, nor did he impugn his credibility in any manner whatsoever.  He simply examined section 6 of the Chiropractic Act, separate and apart from its context and that of the Professional Code, interpreting the contents thereof in light of the common meaning of the words in isolation without, however, taking into account the professional reality in which such words have evolved, and dismissing the uncontroverted evidence intended to give them meaning.

[53]
Under the circumstances of this case, the appellant performed therapeutic acts to which the Act expressly grants him restricted rights and privileges.  Such acts, which specifically included manual therapy, authorized the acts of manipulation and mobilization which the appellant performed in keeping with the object set out in paragraph 37(n), namely to obtain the maximum functional performance of a person by increasing mobility, reducing muscular tension and, consequently, relieving pain.  The goal of the manual therapy performed by the physiotherapist was not to correct the spinal column.  It was simply an integral component of a treatment, the object of which was to improve the maximum functional performance.  Such treatment, which included a visual examination, palpation by applying pressure to the muscles, ultra sound technique, deep massage, muscular relaxation, flexing by manipulation, cranial manipulation, teaching of stretching techniques, application of pressure to reflex points, visual tests, the chief object of which was to obtain mobility and functional performance within the framework of paragraph 37(n) of the Professional Code.

[54]
The Court of Quebec Judge and Superior Court Justice committed an error in law when they failed to give due consideration to the appellant’s defence, which was fundamentally based on the recognition of the rights and privileges granted by the Act.  Had this error in law not been committed, the judges would not have been able to find the appellant guilty beyond all reasonable doubt.

[55]
As a result, the respondent has not proven beyond all reasonable doubt that the appellant committed the material element of the offences of which he was accused, namely performing an act the object of which was to make corrections to the spinal column, contrary to sections 6 and 13 of the Chiropractic Act.

[56]
Given the foregoing, the legality of the evidence in rebuttal presented by the respondent need not be decided upon.

[57]
Consequently, I believe the appeal should be allowed, the Superior Court decision set aside and, proceeding to hand down the judgment which should have been rendered, I set aside the judgment of the Court of Quebec and acquit the appellant with respect to the offences of which he stands accused.

(s) Louise Otis

LOUISE OTIS J.C.A.
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